IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD A. DI LORETO and : CIVIL ACTI ON
JEANNE DI LORETO, h/w :

V.
CNA | NSURANCE COWPANY, SHI HADEH

CARPETS, I NC., SH HADEH CARPET, RUGS, :
WOCD, VI NYL, and PETER L. SHI HADEH : NO. 98-3488

VEMORANDUM AND DECLARATORY JUDGVENT

HUTTON, J. January 20, 2000

Presently before the Court is Defendant’s Mtion for
Summary Judgnent, Plaintiffs’ Mtion for Sunmary Judgnent, and the
Parties’ oppositions thereto. For the reasons stated bel ow, the

Court grants Defendant’s Motion and denies Plaintiffs’ Motion.

. BACKGROUND

This is an insurance coverage case. Plaintiffs Richard
and Jeanne Di Loreto filed a conplaint in the Court of Conmon Pl eas
of Chester County agai nst the Defendants Shi hadeh Carpets, Inc.,
Shi hadeh Carpet, Rugs, Wod, and Vinyl, and Peter Shihadeh
(“Shi hadeh”). Said conplaint arises out of alleged damage caused
to various rugs which the Plaintiffs contracted Shi hadeh to cl ean
and/or cut. Subsequently, the DiLoretos filed another conplaint in
the Court of Common Pl eas of Chester County seeking a Declaratory

Judgnent, pursuant to Pennsyl vani a s Decl aratory Judgnment Act. See



42 Pa. C.S.A 8§ 7531. In said conplaint Plaintiffs claimthat
Def endant Transconti nental |nsurance Conpany! (“Transcontinental ")
has a duty to defend and indemify its insured under the terns of
Shi hadeh’ s commercial liability policy. Defendant Transconti nental
renmoved this declaratory judgnent conplaint to this Court based

upon diversity jurisdiction.

1. STANDARD OF REVI EW

A. Summary Judgnent St andard

Summary judgnment is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Civ. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S

317, 323, 106 S. Ct. 2548, 91 L. Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pleadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to show that there is a genuine issue for trial. See id. at

324. A genuine issue is one in which the evidence is such that a

Y'in the declaratory judgnent conplaint, Plaintiffs incorrectly

nanmed CNA | nsurance Conpany as a defendant. The correct defendant is
Transconti nental |nsurance Conpany.



reasonable jury could return a verdict for the nonnoving party.

See Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. Ct.

2505, 91 L. Ed.2d 202 (1986).
When deci ding a notion for sunmary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

non- novant . See Big Apple BMN Inc. v. BMNof N Am, Inc., 974

F.2d 1358, 1363 (3d Cr. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

B. Standard of Review for Insurance Policies

An insurer owes a duty to defend an insured whenever the
all egations in a conplaint, taken as true, set forth a cl ai mwhich

potentially falls wthin the coverage of the policy. See Visiting

Nurse Ass'n of Geater Phila. v. St. Paul Fire & Marine Ins. Co.,

65 F.3d 1097, 1100 (3d G r. 1995); Cadwallader v. New Ansterdam

Cas. Co., 396 Pa. 582, 152 A . 2d 484, 487 (Pa. 1959); Germantown

Ins. Co. v. Martin, 407 Pa. Super. 326, 595 A 2d 1172, 1174 (Pa.
Super. C. 1991). The insurer has the burden of establishing the

applicability of an exclusion. See Allstate Ins. Co. v. Brown, 834

F. Supp. 854, 857 (E.D. Pa. 1993). An insurer owes a duty to
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indemmify an insured only if liability is established for conduct
whi ch actually falls within the scope of the policy coverage. See

Caplan v. Fellheiner Eichen Braverman & Kaskey, 68 F.3d 828, 831

n.1 (3d Cr. 1995). The insured has the burden to establish

coverage under an insurance policy. See Erie Ins. Exch. wv.

Transanerica Ins. Co., 516 Pa. 574, 533 A 2d 1363, 1366-67 (Pa.

1987); Benjamin v. Allstate Ins. Co., 354 Pa. Super. 269, 511 A 2d

866, 868 (Pa. Super. Ct. 1986).
The principles governing the interpretation of an
i nsurance contract under Pennsylvania |law are well settled. See

Altipenta, Inc. v. Acceptance Ins. Co., No. CV.A 96-5752, 1997 W

260321, at *2 (E.D. Pa. May 14, 1997), aff'd, 141 F.3d 1153 (3d
Cr. 1998) (unpublished table decision). The court generally
performs the task of interpreting an insurance contract. See
Allstate, 834 F. Supp. at 856. The court nust read the policy as
a whole and construe it according to the plain neaning of its

terns. See Batenman v. Mtorists Miut. Ins. Co., 527 Pa. 241, 590

A 2d 281, 283 (Pa. 1991). In determ ning whether a claimfalls
within the scope of coverage, the court conpares the |anguage of
the policy and the allegations in the underlying conplaint. See

Gene's Restaurant, Inc. v. Nationwide Ins. Co., 519 Pa. 306, 548

A 2d 246, 246-47 (Pa. 1988); Biborosch v. Transanerica Ins. Co.,

412 Pa. Super. 505, 603 A . 2d 1050, 1052 (Pa. Super. 1996).



Whet her the provisions of a contract are clear and
unanbi guous is a matter of law to be determ ned by the court. See

Al legheny Int'l Inc. v. Allegheny LudlumSteel Corp., 40 F. 3d 1416,

1424 (3d Gr. 1994). "A termis anbiguous if reasonable people,
considering it in the context of the entire policy, could fairly

ascribe different neanings to it." See Altipenta, Inc., 1997 W

260321, at *2:; see also Northbrook Ins. Co. v. Kuljian Corp., 690

F.2d 368, 372 (3d Cir. 1982); United Servs. Auto. Ass'n v. Elitzky,
358 Pa. Super. 362, 517 A 2d 982, 986 (Pa. Super. Ct. 1986). |If a
provi sion is anbiguous, it is construed against the insurer as the

drafter of the agreenent. See Lazovick v. Sun Life Ins. Co. of

Am , 586 F. Supp. 918, 922 (E.D. Pa. 1984). Nevertheless, a court
shoul d not torture the | anguage of a policy to create anbiguities.

See Eastern Assoc. Coal Corp. v. Aetna Cas. & Surety Co., 632 F.2d

1068, 1075 (3d Cr. 1980).

1. D SCUSSI ON

A. |l nsurance Coverage

Plaintiffs in this matter claim coverage exists for
Shi hadeh’ s al | egedl y defective or faulty cl eani ng and cutti ng under
an existing commercial liability policy. Specifically, Plaintiffs
claimthat said coverage is required pursuant to the “Mercantile
Pr ogr am Ext ensi on Endor senent” of Shi hadeh’ s “Bui | di ng and Per sonal
Property Coverage” policy which states that coverage i s extended to

damage to “[p]ersonal property of others in your care, custody or



control. The nost we will pay for loss or danage caused by a

Covered Cause of Loss under this Coverage Extension is $15, 000 at
each described premses.” (See Mercantile Extension 9 b(2)
(enphasi s added)). Although, such provision appears to initially
support Plaintiffs’ position that coverage exists, after review ng
t he norass of exclusions, extensions, and conditions wthin the
policy, the Court finds that Plaintiffs do not fall within the
scope of the policy’s coverage.

First, Plaintiffs <clearly have no claim against
Shi hadeh’s policy under the scope of the “Commercial General
Liability Coverage Forni as Paragraph 2(m clearly and
unanbi guously excludes “ ‘[p]roperty damage’ to ‘inpaired
property’2 . . . arising out of (1) [a] defect, deficiency,
i nadequacy or dangerous condition in ‘your work product’ or ‘your

wor K’ The term “your work” as used in the above policy
excl usi on in unanbiguous inits nmeaning and clearly applies to the
servi ces perforned by Shi hadeh for Plaintiffs. As such, any cl aim
agai nst Shi hadeh for defective or faulty cleaning and cutting is

cl early and unanbi guousl y excl uded by Shi hadeh’ s “General Liability

Cover age.”

2 | mpai red property is defined as “tangi bl e property, other than

“your product’ or ‘your work' that cannot be used or is |ess useful because:
(a) it incorporates ‘your product’ or ‘your work’ that is know or thought to
be defective, deficient, inadequate or dangerous . . . . ( See Cenera
Liability Format Section V(7)). Plaintiffs’ claim Shihadeh inproperly

cl eaned and cut their rugs causing a substantial reduction in value. Thus,
such facts fit squarely into the definition of “inpaired property.”
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As a result of such exclusion, Plaintiffs claimcoverage
under the “Building and Personal Property Coverage” policy as
nmodified by the “Mercantile Program Extension Endorsenent.”
However, as per the unanbi guous | anguage of Paragraph b(2) in said
excl usi on, coverage is only applicable when the loss clained is the
result of a “Covered Cause of Loss.” (See Mercantile Extension |
b(2)).

Reviewwng the Contract further, Shihadeh’s policy
contains a “Cause of Loss - Special Forni which defines the neaning
of “Cause of Loss” wunder the “Mercantile” extension and the
commerci al insurance policy. (See Cause of Loss 1 A). As per the
“Cause of Loss - Special Fornt exclusion section, certain types of
| osses are excluded fromthe definition of “Cause of Loss.” Such

exclusions apply to, inter alia, any | oss or damage caused by any

faulty, inadequate, or defective:
(1) Planning, zoning, devel opnent, surveying, siting;
(2) Desi gn, speci fications, wor kmanshi p, repair,
construction, renovation, renol di ng, gradi ng, conpacti on;
(3) Materials usedinrepair, construction, renovation or
renodel i ng; or
(4) Mai ntenance

of part or all of any property on or off the described
prem ses.

(See Cause of Loss § B(3)(c)). Plaintiffs do not contest the
exi stence of the above stated exclusion, rather they maintain that
such | anguage refers only to “construction” related activities and

is therefore inapplicable to the present matter. The Court,



however, finds that such a reading of this exclusionary clause is
patently unreasonabl e.

Plaintiffs attenpt to group exclusions (1)-(4) into a
broad category of “construction” related activities. First,
Plaintiffs provide no basis for such a conclusion other than
unsubst anti ated assertions. Second, the Court does not agree that
every termlisted in exclusions (1)-(4) nust be read as referring
only to “construction” related activities.

In reviewing the exceptions |isted in Paragraph
B(3)(c)(1)-(4), it would be illogical to concluded that they only
apply to “construction,” as exceptions (2) and (3) explicitly
reference “construction” as an excluded item Had Paragraph
B(3)(c) been intended to solely apply to actions undertaken during
some form of “construction,” the inclusion of the term
“construction” within exceptions (2) and (3) would be unnecessary
and with no effect. As such, the Court finds that when review ng
Paragraph B(3)(c) in its entirety it can only be reasonably
concl uded that said paragraph attenpts to broadly define various
activities undertaken by the i nsured which are to be excl uded under
the definition of “Cause of Loss.”

As a result of the Court’s holding concerning the scope
of Paragraph B(3)(c) in the “Cause of Loss - Special Form” the
Court nust next consider if Shihadeh’s cleaning and cutting of

Plaintiffs’ rugs are within the scope of said exclusions. In



review ng exclusion (2) of Paragraph B(3)(c) it is clear that it
applies to several activities, including faulty, defective, or
i nadequate “workmanship.” Wrkmanship is defined as “the quality

of sonmething nade.” See Anerican Heritage Dictionary 929 (3d ed.

1994) . Further, exclusion (4) applies to faulty, defective, or
i nadequat e “mai nt enance.” Mintenance is defined as “[t] he upkeep
or preservation of <condition of property, including cost of

ordinary repairs necessary and proper fromtinme to tinme for that
purpose.” See Black's Law Dictionary 953 (6'" ed. 1990).

In considering the neaning of “workmanship” and
“mai ntenance,” it is quite clear that the cutting of Plaintiffs’
rugs to a specified size, falls wthin the definition of
“wor kmanshi p” when Plaintiffs allege that such service was
performed i nadequately or defectively. The quality and manner in
which a service is conpleted enbodies the very essence of
“wor kmanshi p.” Further, rug cleaning squarely falls within the
definition of “maintenance,” as it is obvious that one cl eans rugs
to preserve their condition. As such, the Court concl udes that the
cutting and cleaning activities of Shihadeh, falls within the
meani ng of “workmanshi p” and “maintenance,” and are thereby
excl uded as a “Cause of Loss.”

Finally, Plaintiffs claim that the “Cause of Loss”
exclusion is inapplicable because it fails to make any reference to

“personal property” as stated in the “Mercantile” extension.



Plaintiffs, however, fail to consider that Paragraph B(3)(c) goes
beyond the scope of “personal property” or “real property,” as it
clearly and unanbi guously applies to “any property on or off the
described prem ses.” (See Cause of Loss § B(3)(c) (enphasi s added))
As such, the Court finds that the scope of Paragraph B(3)(c) by its

very terns unanbi guously incorporates “personal property.”

B. Defend and/or I ndemification and Bad Faith

As previously discussed, an insurer owes a duty to defend
an i nsured whenever the allegations in a conplaint, taken as true,
set forth a claimwhich potentially falls within the coverage of

the policy. See Visiting Nurse Ass'n of Greater Phila., 65 F.3d at

1100. In this matter, as the Court has conclusively determ ned
that Plaintiffs state no clai mwhich may potentially be covered by
Def endant Shi hadeh’ s commerci al insurance policy, there can be no
requi renent to defend or indemify. As such, the court finds that
Transcontinental is under no obligation to indemify or defend its
i nsured concerning this matter.

Lastly, Plaintiffs assert, without citing any supporting
statute, that Defendant Transcontinental acted in “bad faith” in
denying Plaintiffs’ claim and is therefore subject to punitive
damages. (See Declaratory Cnpl.  16). However, given the Court’s
hol ding that Transcontinental is not required to indemify or
defend Shi hadeh wunder the terns of the “Commercial General

Liability” form or the “Building and Personal Property” form
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Plaintiffs bad faith claim nust fail. As such, the Court
dism sses Plaintiffs’ bad faith claimw th prejudice.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD A. DI LORETO and : CIVIL ACTI ON
JEANNE DI LORETO, h/w :

V.
CNA | NSURANCE COWPANY, SHI HADEH

CARPETS, | NC., SH HADEH CARPET, RUGS, :
WOOD, VI NYL, and PETER L. SH HADEH : NO 98-3488

ORDER _AND DECLARATORY JUDGVENT

AND NOW this 20" day of January, 2000, upon
consideration of Plaintiffs’ Mtion for Summary Judgnent (Docket
No. 19), Defendant Transcontinental Insurance Conpany’s Mtion for
Summary Judgnent (Docket No. 17), and any opposition thereto, ITIS
HEREBY ORDERED t hat :

(1) The A erk of Court shall correct the captionin Gvil
Action Nunmber 98-3488 to renove “CNA | NSURANCE COVMPANY” and repl ace
it with “TRANSCONTI NENTAL | NSURANCE COVPANY”;

(2) Plaintiffs’ Mtion for Summary Judgnent (Docket No.
19) is DEN ED

(3) Defendant Transcontinental Insurance’s Mtion for
Summary Judgenent (Docket No. 17) is GRANTED

(a) Transcendental |nsurance Conpany has no duty to

defend or indemnify Shi hadeh Carpets, Inc.,



Shi hadeh Carpet, Rugs, Wod, Vinyl, or Peter L
Shi hadeh with regard to the Conpl aint and

Count ercl ai m brought by Richard and Jeanne

Di Loreto in the Chester County Court of Conmon

Pl eas under docket nunbers 93-10154 and 93- 10464,

and

(b) Plaintiffs’ bad faith claimas raised in its
Decl aratory Judgnment Conplaint is dismssed with

prej udi ce.

BY THE COURT:

HERBERT J. HUTTON, J.



